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William Sutherland, Ey; and Capt. 
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21 Act. Parl. 30. 


Y the twenty-firſt AQ Parliament, 168 7, entituled, An Act concerning Election of Commiſſioners for Shires, it 
Ch. II. 1681. 


is enacted, That none ſhall have Vote in the Election of Commiſſioners for Shires, or Stewartrics, which have 
been in Uſe to be repreſented in Parliament and Conventions, but thoſe who, at that Time, ſhall be publickly 
infeſt in Property or Superiority, and in Poſſeſſion of a forty Shilling Land of old Extent, holden of the Kin 
7.. © or Prince, diſtin from the Feu Duties in Feu Lands; or where the ſaid old Extent appears not, ſhall be infeſt 
„in Lands liable in public Burden, for his Majeſty's Supplies, for four hundred Pounds of valued Rent, whether Kirk-Landg 
„ now holden of the King, or other Lands holding Feu, Ward, or Blench of his Majeſty as King or Prince of S:ot/and; and 
that Appriſers or Adjudgers ſhall have no Vote in the ſaid Elections during the legal Reverſion, and that after the Expiring 
„ thereof, the Appriſer or Adjudger firſt infeft ſhall only have Vote, and no other Appriſer or Adjudger coming in pari paſſu, 
till their Sharesbe:diyided, that the Extent or Valuation thereof may appear, and that during the Legal the Heretor having 
Right to the Reverſion {hall have Vote, and likewiſe proper Wadſetters having Lands of the Holding, Extent or Valuation foriſaid ; 
&: which Rights to vote, proceeding upon expired Compriſing, Adjudication, er proper Wudſett, ſhall not be queſtionable 


upon 
« , Pretence of any Order. of Redemption, Payment, and Satisfaction, unleſs u Deertet of Declarator, or vluntary Redemption, Rex js „ 
Y 3 * „ nunciatian, ar. , | duced.” g nee | 8 a: | Vo 1 L ut 7 > a4 I's LH my $031 - 137 2 4 61 Ce 5 . | — 
7 eos. Ny am At of the ſeventb of ge II. entituled, An Act ſor the better regulating the Election of Members to ſerve in the Houſe | 4 
a 2 2 &c; it is appointed, That every Frecholder ſhall, upon the Requeſt any Freehilder faritterly inrolled, take the >. 
©: following atht 221 e119 Haus qu 1 * eil ne . ren“ ee £17 . 


eint sn nere eee 2 | T9 1 OCH ITTCE? 5 Ho * 
2 A. B. do, in the Preſence of God, declare and ſwear, That the Lands and Eſtate of for which I claim. a 
1 Right to vote in the Election of a Member to ſerve in Parliament for this County or Stewartry, is actually in my Puſſeſ- 
& fon, and da really and truly belong to me, and is my own'proper Effate, and is not conveyed to me in Truſt, or for, or in Behalf of 
E any.ather Perſon zuhatſorver ; and that neither I, nor any Perſon, to my Knowledge, in my Name, or on my Account, or by 
dc my Allawance, hath given, or intends to give, any Promiſe, Obligation, Bond, Back-bond, or other Security whatſoever, other than 
«appears. from the Tenor and Contents of © the Title upon which I now claim a Right to vote, aireftly or indireftly, for re-diſponing 


s and.reicomveying the ſaid Lands and Eftate in any Manner” of Way whatſoever, 'or for making the Rents or Profits theresf forth« 
66 2 the Uſe or Benefit of the Perſon from whim I have acquired the ſaid Eflate, or any other Perſon whatſoever ; AND THAT 
66 MY 


ITLE To THE SAID LANDS AND ESTATE ISO NOT NOMINAL OR FICTITIOUS, CREATED OR RESERVED IN ME, 
6 IN ORDER TO ENABLE ME TO VOTE FOR: A MEMBER TO SERVE IN PARLIAMENT, BUT THAT THE SAME 18 A 


„ RUE AND REAL ESTATE IN ME, FOR MY OWN UAE AND BENEFIT, AND rox THE USE OF NO OTHER PERSON 
„ WHATSOEVER ; and that is the Truth, as I ſhall anſwer to God.“ | GER 


And that in Caſe he ſhall refuſe, if required, to take and ſubſcribe the Oath aforeſaid, his Vote ſhall not be admitted or 
$5. allowed, and his name ſhall forthwith be eraſed out of the Roll of Freeholders.“ 


AR. 16. Geo.11,” By an Ad of the 16th of George II. intitled, An Act to explain and amend an Act touching the Election of Members, &c. 
it is enacted, ** That if at any Michaelmas Mecting, or Meeting for Election. any Perſon claiming to be enrolled, ſhall, by Judgment 
« of the Freeholders, be 1 to be admitted; or if any Perſon who ſtood upon the Roll ſhall, by like Judgment, be ſtruck 
«off; or leſt out of the Roll, it hall and may be lawful for him or them, who is ſo refuſed to be admitted, or whoſe Name is ſo 
« ſtruck off, or left out of the Roll, to apply (fo as ſuch Application be made within four Kalendar Months after their being 
4 {6/refuled, ſtruek off, or left out) by ſummary Complaint to the Court of Seſſian, who ſhall grant a Warrant for ſummoning the 
« Perſon or Perſons upon whoſe Objection, or Objections, he was refuſed to be admitted, or was ſtruck off, or left out, as 
et aforeſaid, upon thirty Days Notice, to anſwer, and ſhall proceed to hear and determine in a ſummary Way on ſuch 
«Complaint: And if any Perſon ſhall be enrolled, whoſe Title ſhall be thought liable to Objection, it ſhall and may be 
« lawful for any Freeholder ſtanding upon the ſaid Roll, (whether ſuch Frecholder was preſent at the Meeting or not) who 
4% apprehends that ſuch Perſon had not a Right to be enrolled, to apply in like Manner by Complaint to the Court of deſſion, 

4 ſo as ſuch Application be made within four Kalendar Months after ſuch Inrollment ; and the ſaid Court, after Service of ſuch 
« Complaint, on thirty Days Notice, upon the Perſon ſaid to be wrongfully admitted to the Roll, ſball, in Manner aforeſaid, 
« hear and determine. And if no ſuch Complaint ſhall be exhibited within the Time aforeſaid, the Freeholder enrolled ſhall 
c ſtand and continue upon the Roll, until an Alteration of his Circumſtances be allowed by the Freeholders, at a ſubſequent 

Mi. haelmas Meeting, or Meeting for Election, as a ſufficient Cauſe for ſtriking or leaving him out of the Roll. | 


« Ard 


„ 


* 


— —__ 


; ( 2 ) | 
* And be it enacted, by the Authority aforeſaid, that if in any of the aforeſaid Caſes, the Judgment of the Court of Seffion 
z ſhall alter or reverſe the Determination of the Meeting of the Freeholders, by ditecting, that any Perſon ſhall be added to, 
* or expunged from, the Roll of Election, the Sheriff, or Steward's Clerk, ſhall, upon preſenting to him the Extract of ſuch 
* Jodgment, forthwith make the Alteration thereby directed in the Books that are kept by him; and in Caſe of his Refuſal 
„or Delay, he ſhall forfeit the Sum of 100 J. Sterl. to the Perſon in whoſe Favour the Judgment of the Court of Seſſion is 
« given, to be recovered by him, or his Executors, in the Manner herein after directed. 

« And bt it further enacted, by the Authority aforeſaid, That if the Fudgment of the Freeholders refuſing to admit, or firiking off 
% any Perſon 5 the ſaid Rell, ſhall be AFFIRMED by the Court of Seſſion, the Perſon ſo complaining ſhall forfeit to the Obj, tor 
« the Sum of 30 |. Sterl. with full Cofts of Suit, | | | 

% And be it enacted by the Authority aforeſaid, That to prevent all Surprize at the Michaelmas Meeting, every Fretholdey who 
ttt intends to claim to be enrolled at any ſubſequent Michaelmas Meeting of the Freeholders, ſhall, for the Space of two Kalendar Months 
* at leaſt before the ſaid Michaelmas Meeting, leave with the Sheriff, or Stewards Clerk, a Copy of his Claim, ſetting forth the 
« Names of his Lands, and his Titles thereto, and Dates thereof, with the old Extent or Valuation upon which he deſires to be en- 
« rolled; and in Caſe of his Neglect to leave his Claim as aforeſaid, he ſhall not be enrolled at ſuch Adichaelmas Meeting. And 
« in like Manner, whoever intends to object to any Freebolder who ſtands upon the Roll, on account of the Alteration of his 


« Circumſtances, ſhali, at leaſt two Kalendar Months before the Michae/mas Meeting, leave his Objections in Writing with 


„ the Sheriff, or Steward's Clerk, as aforeſaid, who is required, upon Receipt of the aforeſaid Claim or Objection, to indorſe 
* on the Back thereof the Day he received the ſame; and aiſo to give a Copy of the aforeſaid Claim or Objection to any 
« Perſon who ſhall demand the ſame, upon paying the legal Fee of an ordinary Extract of the ſame Length.“ 
«© And whereas, by the Conſtitution of the Shire of Sutherland, and by conſtant Uſage, the ſmall Barons of the ſaid Shire 
« have been repreſented in Parliament, not only by the immediate Vaſſals of the King and Prince, but alſo by thoſe who held 
«© the Lands of the Earls of Sutherland, or of other Subject Superiors ; and ſuch Vaſſals have been in Uſe to vote at the Election 
« of the Commoners for the ſaid Shire of Sutherland, as well as the Vaſſels of the King and Prince; and that without any 
« Reſtrition as to the Quota of the old Extent, or of the valued Rent of the Lands, in reſpe& whereof, a Right to vote atſuch 
Elections, or to be elected Commithoner for the ſaid Shire, was claimed, and thereby Votes have been unduly multiplied, and 
«< ſeveral Perſons have claimed a Vote in reſpe& of the Superiority and Property of the ſame Lands, whereby great Confuſions 
« are likely to enſue in future Elections: For Remedy thereof, be it further enacted, by the Authority aforeſaid, That from 
« and after the Firſt Day of September, which ſhall be in the Year of our Lord 1745, no Perſon ſhall be capable to be elected 
© Commiſſioner for the ſaid Shire, or ſball have Right to vote at ſuch Election, unleſs he be infeoffed and in Poſſeſſion of 
Lands liable to his Majeſty's Supplies, and other public Burthens, at the Rate of 200 J. Scots, valued Rent.” 
« And be it ſurther enacted by the Authority aforeſaid, That one Perſon and no more ſhall be intitled to vote at ſuch Etec- 
* tions, or to be elected in reſpect of the ſame Lands; and that where Lands are now holden by any Baron or other Free- 
holder, immediately of the King or Prince, ſuch Baron or Freeholder ſhall be capable to be decke, and ſhall be intitled to 
« vote for thoſe Lands; and no Vaſſal or Sub- Vaſſal of the ſaid Baron or Frecholder, ſhall have Right to vote, or to be elec- 
ted in reſpect thereof; and that where Lands are now holden, or ſhall at any Time hereafter be holden of the King or 
« Prince, by a Peer or other Perſon or Body Politick or Corporate, who by Law are diſabled to be a Member of the Houſe 
« of Commons, or to vote in ſuch Elections; in ſuch Caſe the Proprietor and Owner of ſuch Lands, and not any of his Su- 
« periors, ſhall be intitled to vote or to be elected, in reſpect of the ſame Lands, and that no Alienation of the Superiority to be 
«© made by ſuch Peer, or other Perſon or Body Politick incapable to elect or be elected, ſhall deprive the Proprietor and Once 
« of the Lands of his Right to vote in the Elections for the ſaid Shire, or his Capacity to be elected; nor intitle the Pur- 
“ chaſer of the ſaid Superiority to vote or to be elected; and that the Property of Lands, of the Valuation aforeſaid, holden 
« in Part immediately of the King or Prince, and in Part of a Peer or other Perſon, or Body Politic, incapable to elect, or to 
c be elected, ſhall be a ſufficient Qualification to the Proprietor and Owner of ſuch Lands, and ſhall intitle ſuch Proprietor 
« to vote and to be elected for the ſaid Shire; any Law or Uſage to the contrary notwithſtanding. 1 

« And be it enacted by the Authority aforeſaid, That the Freeholders and Proprietors, having a Right to elect, or to be 
c elected a Commiſſioner for the Shire of Sutherland, ſhall meet at the Head Burrough of the ſaid Shire, at the Michaelmas 
« Head Court, which ſhall be in the Year of our Lord 1745, and ſhall make up a Roll of the Electors having a Right to 
% vote in the Choice of a Commiſſioner, in the Terms of this preſent Act, and of the other Acts of Parliament, made touching the 
« Election of Commiſſioners for Shires in Scotland; and which Roll, ſo made up, ſhall be reviſed yearly at the Michaælmar 
« Meetings, and at After-Elections, according to the Rules preſcribed in this Act, and in other Acts made for regulating the 
« Elections of Commiſſioners for Shires in that Part of Great Britain called Scotland; and it is hereby declared, that the ſaid 
« Acts of Parliament do extend to the Shire of Sutherland, as well as the other Shires in Scotland, except in ſo far as it is 
« otherwiſe provided by this preſent Act.“ 

The Appellantx The Appellants as Freeholders of the Shire of Sutherland, purſuant to the Directions of the Statute before recited, duly ex- 
Clair: to be in- hibited their Claims to the Sheriff Clerk of the ſaid County, ſetting forth their Title Deeds, and the valued Rents of their 
—_— ſeveral Lands, and praying to be entered upon the Roll of Freeholders of the ſaid County, at the Adichaelras Court to be 
land, held in October, 1758. 

And at the Court of the Freeholders met on the 6th of O#ober, 1758, the Appellant William Sutherland, and the Procurators 
for the Appellants James Weymſs, Eſq; and Capt. James Paterſon, appeared, and in ſupport of their Claims exhibited the fol- 
lowing Deeds and Writings. 

The Appellant Contract of Wadſett made and executed between William Earl of Sutherland and the ſaid James Weymſs, whereby the ſaid 

C Earl, in conſideration of the Sum of 15,000 Merks paid to him by the ſaid James Weymſs, and whereof be is thereby diſcharged, 

21 Sept. 2757. ſells and diſpones in favour of the ſaid James Meymſi the Lands of Incheap and others lying in the Shire of Sutherland, with the 
Rents and Profits thereof from Mhitſunday, 1757. But declaring the ſaid Lands redeemable by the Earl at the Term of Whit- 
ſunday, 17 58, or at any other Term of /Yhitfunday thereafter, upon a previous Notice of 20 Days, by Repayment of the ſaid 
Sum of 15,000 Merks. 


oth e Inſtrument of Saſine or Inſeoffment of the ſaid Lands in favour of the ſaid James Hemyſs proceeding on the aforeſaid Con- 
3 pt. 1757. | 
sch Oct. 17 57. tract of Wadſett, duly recorded. 
Certificate by the Collector and Clerk of Supply, certifying the valued Rent of the Lands contained in the aforeſaid Wad- 
ſett to be 240 J. 25. 11 d. Scors, according to which they paid Land-Tax, and other publick Burthens. 
William Suther- Contract of Wadſett between the Earl of Sutherland and the ſaid William Sutherland, whereby, in conſideration of the Sum of 
land's Titles. 10,020 J. Scots, then paid, the ſaid Earl conveys to the ſaid William Sutherland the Lands of Eides and others, with the Rents 
x7th Sept. 1757- and Profits thereof, redeemable upon Repayment of the aforeſaid Sum at Whitſunday, 1758, or any Whitſunday thereafter. 
19th and 2oth Inſtrument of Saſine or Infeoffment thereon in favour of the ſaid William Sutherland duly recorded. 
n. Certificate that the valued Rent of the ſaid Lands amounted to 239 J. 25. 8 d. Scots. 
Capt. Paterſon's Diſpoſition and Conveyance by Lieutenant General James St. Clair of St. Clair, in favours of Captain James Paterſon his 
Tun. Nephew, of the Lands of Balblair, and others, lying in the ſaid Shire of Sutherland, contained in two Contracts of Wadſett dated 
7th Sept. 2787. 10th October, 1734, and 23d September, 1743, made and executed between William Earl of Sutherland deceaſed, and the ſaid 
General James St. Clair, under the Power of Redemption therein contained. 


24 and 28 Sept, Inſtrument of Safine or Infeoffment of the ſaid Lands proceeding on the ſaid Diſpoſition, in favour of the ſaid Captain James 
2757. Paterſon, duly recorded. 


29 Sept. 1757. Charter by the ſaid William Earl of Sutherland, Superior of the ſaid Lands, in favour of the ſaid Captain James Paterſon, 
confirming the aforeſaid Diſpoſition, and Infeoffment. 3 
iſpoſi- 
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iz Sept, 757. ; by the Earl of Sutherland, to the ſaid Captain James Paterſon, of the Lands of Dalchalmy, lying in the ſaid Shire 
of Sutherland. | 
and 30 Sept. Inſtrument of Saſine or Infeoffment, in favour of the ſaid Capt. James Paterſin, duly recorded. 


1157+ 1 Certificate that the valued Rent of the Lands belonging to the faid Captain James Paterſen amounted to 224 J. 155. 5 d. 
cots, 

phjeRionstaken F our ſeveral Objections were ſeparately taken by the Reſpondent to the Inrollment of each of the Appellants. The firſt Ob- 

* 1 jection related to the 'Tithes of the Lands, which, it was alledged, did not belong to the Earl of Sutherland, and could not be 

— Inroll- conveyed to the Appellants. The 3d and 4th Objections related to the valued Rents of the ſeveral Lands which, it al- 


nent as Free- ledged, were not properly aſcertained by a regular Decree' of Diviſion of the Cummiſſioners of Supply. —— The 2d Objection, 
holders, the only one now in Queſtion, was as follows : hs 
The Reſpon- 


* That the Deeds produced eſtabliſh no real Eſtate in the Poſſeſſion of the Claimants, but are nominal and fictiticus, crea- 
tent's Objection cc 


he Appellants ted on Purpoſe to qualify them to vote at Elections of Members of Parliament for this County, as appears from ſes eral Cir- 
— U hich “e cumſtances, particularly, 


he 1 <«« The Claimants are a Part of Twenty-three different Perſons, who have lately got Wadſett Rights of different Parts of 
yon de pen cc 


Lord Sutherland's Eſtate, all redeemable at Whitſunday, 1758, a few Months after they were granted, on a Premonition of 
% 20 Days only. 


„ No Value was paid for the Wadſett Lands on which they claim, but only ſimulated Bonds or Bills, ſo that the Ear! of 
ce Sutherland is Creditor to the Wadſetters for the Sums for which the Wadſetts are ſaid to be granted; nor have the Claim- 
ants ever been in the actual and real Poſſeſſion of theſe Lands, but the Poſſeſſion is continued in the Perſon of the Eatl of 
&« Sutherland the Reverſer, and ſeveral Parts of the Lands wadſetted to theie 23 Perſons, have been formerly wadſetted 


in the ſame Manner, to create Votes at Elections, and all or ſeme of theſe former Wadſetts have never been regularly re- 
* nounced or diſcharged, as the Objector is informed. 


the Appellants To this Objection the Appellants anſwered, *+ That the Contracts of Wadſett produced, have all the legal Characteriſticks 
anſwer, C of proper Wadſetts, as the Wadſetter takes his Hazard of the Rent of the Lands, in Satisfaction of the Intereſt of his Mo- 


4 ney, and is liable for Payment of the Ceſs and other publick Burthens. — It is not eflential in a proper Wadſett whether the 


« Term of Redemption be one Year or 20 Years, nor the Number of Days upon which Premonition ſhould be m2de, — 
* The Law has not fixed a definite Time for theſe, ſo that it depends entirely upon the Agreement of the Parties, and the 
„ Practice is not uniform.” — | 

As to there being no Value paid for theſe Wadſets, there appear ex facie of the Deed the Sums that were actually paid, and 
cc it is Jus tertii to the Objector, whether there were Bonds granted or not; which makes this Onjcetion entirely groundleſs.“ 

The Claimants aver, that they are in the real and natural Poſſeſſion of the Lands in their Qualifications, by receiving the 
— are, removing Tenants, and paying the Ceſs and other public Burthens, and adminiftrating all other Acts of abſolute 
„Property. 

5 * 8 the Allegation of there being Wadſets on theſe Parts of the Eſtate of Sulherland, which were lately wadſetted, it is 
<< averred, that at the Time of granting theſe late Wadſets, no former Wadſets were in Force, as they were formerly renounced, 
© and the Renunciations are recorded.” _ | | 

The Court of The Reſpondent made a Reply to the Appellants Anſwer, ſo far as related to the three Objections not now in Queſtion, ard 
fr:<holders re- the Appellants duplyed, and without offering any Kind of Evidence whatever, or deſiring any Proof to ſupport ihe All-gations 
fule to inroll the upon which the Objections were founded; and though the Appellant, NMilliam Sutherland, and the Earl of Sutheriand's Factor 
Appellants. were both preſent in Court, and could nave given Evidence as to the Particulars contained in the ſecond Objection, yet the 
Reſpondent, relying on the Power of a political Majority, moved that a Vote might be ſtated Jure or not, and it was carried 
by a large Majority, not to inrell any of the Appellants. 
The Appellants The Appellants, in Terms of the Statute of the 16th of the King before recited, preferred their Petition and Complaint 
er their Com- to the Court of Seſſion, praying the Lords to find that the Meeting of Frecholdets did wrong, in refuſing to admit the Appellants 
noe” — upon the Roll of Freeholders of the ſaid County, and therefore to find, that they were ſeverally well intuled to be entered upon 
"the Roll of Freeholders of the ſaid County, and to ordain them to be admitted accordingly, and to give the necetiary Directions 
for carrying the Order into Execution. 
The Reſpon- By Order of the Court, the Reſpondent was duly ſerved with this Complaint, and put in his Anſwer thereto, endeavouring 
tent's Anſwer to to juſtify the Proceedings of the Freeholders, by explaining the Objections formerly ſtated ; and the Reſpondent further urged, 
the Complaint. Phat the Appellants, or their Factors, accounted to the Earl of Sutherland for the Rents of their Linds—That the Wadſets 
were uſurious in reſpect the Rents of the Lands exceeded the legal Intereſt of the Money in 9/. 10+. /ferl, or thereabouts, which 
was more than ſufficient to anſwer the Land-tax, and other public Burthens, and that the whole other wadfet Rights granted by 
the Earl of Sutherland were in the ſame Situation, and as they were all redeemable at a ſhort Period after they were granted, it 
was moſt evident they were net true and real Eſtates, but were n-minal and fiftittous, and being created on Purpoſe to enable 
the Appellants to vote at the Election of a Member of Parliament, they could not be admitted on the Roll of Freeholders, 
The Appellants To theſe Anſwers the Appellants made Replies, and inſiſted, That it had not been alledged by the Reſpondenr, that there 
Reply. was any Clauſe in the Appellants Titles which diſagreed with the Nature of a proper HMadſett.— That as ſuch, they were full 
and compleat Rights of Property, though under an Equity of Redemption, and were declared to be good Titles by the Act 
168 i— That the Qualifications of Eight of the Reſpondent's Friends, now ſtanding on the Roll, were all of the fame Kind, and 
having been objected to as nominal and fiftitteus, were ſuſtained to be good Titles by a ſolemn Judgment of the Court of Seffion 
in the Year 1741—That the Appellant Mr. J/emy/s's Title was a proper wadſet Right, liable to no Objection, and it appeared 
he was in Poſſeſſion of the Lands, by the Power of Factory produced, authoriſing Daugall Gilchriſi to receive the Rents, and 
to be accountable to him for the ſame—That the Appellant Milliam Sutherland's Uitle was likewiſe a wadſet Right of the ſame 
Nature, and it was admitted he was himſelf in the Occupation of Part of the Lands contained in his wadſett Right, and received 
the Rents of the other Lands poſieſſed by his Tenants—That the Appellant Captain Paterſon's wadſett Right was originally 
granted to Lieutenant-General James St. Clair, and having been the Title upon which the General repreſented this County in 
Parliament, was therefore moſt unexceptionable — That it was conveyed by the General to the Appellant his Nephew, who was 
now in Poſſeſſion of the ſame Lands, as appeared from the Power of Factory produced That the Obſcrvation with reſpect to 
the Rents of the Lands exceeding the Intereſt of the Money, though true, could have no Effect, as the R-ſpondent could not 
be permitted to enquire as to the Profits ariſing from thoſe Wadſett Rights; but even taking the Matter as ſtated, it could not 
be thought any extraordinary Advantage, that 9 J. or 10 J. was allowed to anſwer the Land- tax, and ell public Burthens, the 
Hazard of Bankruptcy of "Tenants, Reparation of Houſes, Churches, and Miniſters Manſes, and the Accidents of Sterility, 
Devaſtation, &c.—That it was equally improper to urge, That the Appellants Qualifications were not good, becauſe purchaſed 
in the View of obtaining a Right to vote at Elections of Members of Parliament—T hat as the Law ftands, this is deemed ore 
of the moſt valuable Rights of a Freehold, and it is known and avowed, that all Superiorities of Blench and Feu Holdings, 
which moſt frequently yield no Profit to the Owners, are purchaſed and enjuyed with no other View—That with reſpect to 
nominal and fiftitious Qualifications, theſe are deſcribed by the Oath appointed to be taken by Freeholders by the Seventh of tle 
King, whereby a real and true Eflate is deſcribed to be ſuch an Eſtate as the Owner has in him for his ewn Uſ: and Benefit, and for 
the Uſe and Benefit of no other Perſin whatſoever : And a nominal and fictitious Tit/e is, where the Party has given any Promise, 
Obligatien, Bond, Back-bond, or Security, other than appears from the Jener and Contents of his Title, fer re- di pening aud 18 con- 
veying the Lands and Eſtate in any Manner of Way, or for mains the Rents or Pr, fis thercof fertheoming to the Uſe or Benefit of 
the Perſon from whom he acquired it, or any other Perſen whatſoever — That thereture, as none of the Facts or Ciicumſtances 


alledged by the Reſpondent were inſtructed or proved, and though proved, as they were inſufficient to ſet aſide the Appellants 


Qualihcations 
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Qualigcations as nominal and fictitious z as their Titles, from the Appearance of the Deeds themſelves, were moſt unexceptionable; 
and as the Appellants were actually in Poſicflion of the Lands; it was evident the Court of Freeholders had acted arbitrarily, 
and had done manifeſt Wrong, in refuſing to inroll the Appellants upon the Titles produced. 
25 Jan, 17 59. Upon this State of the Caſe, the Lords, of this Date, Before Anſwer, ordained the Reſpondent to, give in to the Doer for the 
Appellants, a Condeſcendance, (or Particular) of the Facts he inſiſts upon.“ BY «$5: Gp 
The Reſpondent having accordingly given in a Particular, containing the Facts before mentioned, Anſwers were made for 
the Appellants ; and by Order of Court, Memorials having been given in by both Parties, the Cauſe came to be adviſed upon 
23 Feb. 1759. the 28th Day of February, 1759, when the Lords repelled the whole ObjeRions made by the Reſpondent to the Appellants 
Interlocutor of Qualifications, except the ſecond Objection before mentioned; as to which, they “ ordained the Reſpondent's Procurators 
- 1 betwixt and To-morrow to give in a Condeſcendance of the particular Facts they offered to prove in ſupport of their 
frond, —-- 0 Alledgeance, that the three Complainers Qualifications are not real, and are only nominal and fictitious.“ 2 
Accordingly, the Reſpondent gave in the following Condeſcendance, or Particular. | | 
Firſt, That the Earl of Sutherland, by himſelf and his Factor, Dougal Gilchriſt, truly retains the Poſſeſſion of the Lands 
© wadfſetted, equally as before the Wadſetts were granted, and particularly = | 
Secondly, ** That the Grafſums (Fines) and Services due by the Tenants of theſe wadſetted Lands, are accounted for to 
© the Earl of Sutherland, and that he pays the Factors for receiving the Rents. 2 | 
Thirdly, <* That it was, at the granting of the Wadſetts, underſtood and agreed betwixt the Earl of Sutherland and the 
& Wadſctters, that the Wadſetts were only granted for the particular Purpoſe of creating in the Wadſetters a Right to vote in 
c the Elections of Members of Parliament for the County. 
Fourthlv, „That the Rents of the Lands, and full Value thereof, were really to be applied to the Earl of Sutherland's Behoof, 
& and the Wadſetters were to be free of the Intereſt of the Bonds granted for the Sums in the Wadſets; and that the Factor has 
c accounted, or is accountable, to the Earl for the Rents accordingly.” 
1 March 1759, Upon adviſing this Condeſcendance, the Lords, of this Date, pronounced the following Interlocutor. ** Before Anſwer, allow 
2d Interlocutor ce the Reſpondent to prove the ſeveral Articles herein prout de Furr, except the third in the Condeſcendance, namely, That it 
* was, at the granting of the Wadſets, agreed and underſtood, betwixt the Earl of Sutherland and the Wadſetters, that the ſaid 
4 Wadſetts were only granted for the particular Purpoſe of creating in the Wadſetters a Right to vote in the Election of Members 
© of Parliament for the County of Sutherland, which they allow him to prove Scripto vel Furamento only, and for that End 
„ granted Commiſſion.” a 5 
The Appellants gave in a reclaiming Petition againſt this Interlocutor, Ins15T1xG, That they had produced at the Court of 
Frecholders ſuch clear and undiſputed Rights of Property, as by Law had always been found ſufficient Qualifications for being 
admitted on the Roll of Freeholders— I hat the Reſpondent then objected, that the Titles were nominal and fifitious, and that 
the Poſſeſſion of the Lands was ſtill retained by the Earl of Sutherland; but he did not offer any Proof or Evidence whatever 
in ſupport of this Objection—That although the Earl of Sutherland, on the Day of the Meeting of the Freeholders, was in 
Town, and his Steward and many others, were preſent at the Meeting, who knew the Facts alledged as to the Appellants 
Poſleflion, the Reſpondent did not deſire or offer any Evidence; and though the Appellant Mr. Sutherland was alſo preſent in 
Court, the Reſpondent did not deſire to examine him upon the Points he now offered to be proved by his Oath, but reſted the 
Weight of the Objection ſolely upon his own Allegation— That the Reſpondent having only himſelf to blame in offering no Evi- 
dence in the firſt Inſtance to the Court of Freeholders, he could not now be allowed a Proof, to juſtify Proceedings manifeſtly 
wrong; and the Court of Seſſion, in reviewing theſe Proceedings, had no Power or Juriſdiction to take new and further Proofs, 
or to proceed on any other Facts or Evidence than thoſe Jaid before the Freeholders. And therefore praying the Court to alter 
the Interlocutor before recited, and to find that the Meeting of Freeholders did wrong in refuſing to enroll the Appellants, 
upon Objections, of which no Evidence was brought or offered ; and that the Appellants were intitled, upon the legal Titles pro- 
duced before the Meeting, to be entered upon the Roll; and to ordain them to be admitted accordingly. 
6 March 1759. Upon adviſing this Petition, the Lords, of this Date, * ordained the ſame to be ſeen and anſwered.” 
3d Interlocutor The Appellants, apprehending themſelves to be greatly aggrieved by ſuch Parts of the Interlocutors of the 28th of February, 
appealed from. and Iſt and 6th of March, 1759, as are above recited, have appealed from the ſame to your Lordſhips; and the Reſpondent 
hath put in his Anſwer to the ſaid Appeal, inſiſting, That the fame is premature and irregular, being brought pending two 
„ reclaiming Petitions in the Court of Seſſion, one on the Part of the Appellants, and the other for the Reſpondent, againſt 
different Parts of the ſame Interlocutors; and which Interlocutors are only in part appealed from by the ſaid Appellants.” 
But the Appellants apprehend, that the ſaid Appeal is regular, and agreeable to the eſtabliſhed Forms, in regard, by this Appeal, 
they now waive the reclaiming Petition, which they preſented to the Court of Seſſion againſt thoſe Parts of the Interlocutors 
appcaled from; and the reclaiming Petition on behalf of the Reſpondents, relates to Points entirely ſeparate and diſtinct from the 
preſent Queſtion 3 which being reconſidered by the Court of Scfſion, will produce @ new Decree and Judgment, from which an 
Appeal may hereafter be brought: But ſuch reclaiming Petition, preſented by the Reſpondents to procure a Delay, cannot pre- 
cludle the Appellants from the Benefit of the preſent Appeal, upon a different Queſtion ; which is intended to prevent the Delay 
that may be occaſioned by a tedious and unneceſſary Proof. The Appellants therefore humbly hope the ſaid Interlocutors, fo 
far as complained of, ſhall be reverſed, or varied, for the following, among other 
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. The Law has appointed two Months previous Notice to be given by all Freeholders, of their Claims to be entered 
on the Rolls.— The Titles muſt be ſet forth in the Claim, and the Infeoffments being on Record, the Inſufficiency 
of any Titie may be diſcovered—lIf Objections are to be offered againſt the Inrollment, the Objector muſt come 
prepared to the Meeting of Freeholders, to ſupport his Objections by proper legal Evidence—lIf they are not thus 
ſupported, no Court can allow them any Weight—In the preſent Caſe, the Appellants Claims were duly entered; 
their Titles were proper Wadſet Rights, duly executed and compleated as the Law directs; the Extent of the va- 
lued Rent of their Lands was properly aſcertained and proved in the uſual Manner—Theſe Titles being liable to 
no Objection ariſing from the Deeds and Writings themſelves, the Claimants were intitled to be enrolled, as the 
Objections offered againſt them were merely Allegations, unſupported by any Evidence whatever. —The Frecholders 
therefore manifeſtly did wrong in ſuſtaining Objections, without any Proof being offered or demanded, and refuſing 
to enroll the Appellants upon Titles to Appearance unexceptionable. 

II. The Freeholders are appointed Judges, in the firff Inflance, of the Titles or Qualifications of Voters—If they have 
committed wrong, by rejecting thoſe who had a Title to be enrolled, or by refuſing to ſtrike off thoſe who have no 
Title, a ſummary Complaint may be brought, by way of Appeal, to the Court of Seſſion; but in judging of this 
Complaint, it is manifeſt the Court of Seſſion, as a Court of Review, can proceed only upon the Evidence and 
Proots offered to the Court of Freeholders,-—The Iniquity or Juſtice of the Proceedings of the Freeholders, can 
only appear from the Facts and Evidence which were under their Conſideration—lf the Sore of Seflion take new 


Proofs and Evidence, they may affirm the Judgment of the Freeholders, though it was actually «jz/?, or they may 
reverſe the Judgment of the Freeholders, when it was ju/? and well founded, — The Act of the 16th of his preſent 
Majeſty 


Anſ., As two Months are allowed to the Objector to p 


63-3 


Majeſty inflicts a Penalty of 30 J. Sterl. and full Coſts of Suit, to be paid by the Appellant, in all Caſes where the 
Judgment of the Freeholders is afffrmed— This would be manifeſtly unjuſt, if the Affirmance proceeded upon Grounds 
or Evidence not offered to the Freeholders, or known to the Appellant when he entered his Complaint ; and the 
ſame Injuſtice muſt attend a Reverſal of the Determination of the Court of Freeholders, becauſe in that Caſe the 
Appellant is freed from the Penalty and Coſts of Suit, when the Judgment of the Freeholders was well founded 
according to the Evidence laid before them. 
It may be objected, that the Court of Freeholders has no Power or Juriſdiction to take Proofs by parole Evidence, 
as =P cannot compel Witneſſes to appear before them, nor adminiſter an Oath when they come to be examined; 
and therefore it becomes neceſſary for the Court of Seffion to ſupply this Defect, by taking the proper Proofs when 


the diſputed Qualification of a Freeholder comes before the Court; and accordingly, in ſeveral Caſes, ſuch Proofs 
have been allowed and taken. 


repare his Evidence, the Afﬀidavits of Witneſſes may be 
taken before the Judge Ordinary, or any of his Majeſty's Juſtices of the Peace, who have Power to compel 
Witneſſes to appear before them ; or if the Witneſſes are willing to attend, they may appear before the Court of 
Freeholders, and give their Evidence upon Oath, made before any of the Freeholders who are Juſtices of the 
Peace But it rarely occurs that Parole Evidence by Witneſſes is neceſſary ; the Objections to the Qualifica- 
tions of Freeholders being commonly ſupported by the Evidence of Records and Writings, or by a Reference to 
the Oath of the Party claiming to be inrolled, When a Perſon is entered on the Roll of Freeholders without 
any Objection, and y 4 of the Freeholders not then preſent, afterwards complains to the Court of Seffion of this 
Jarollment, in ſome Inſtances Proofs have been allowed without Argument or Oppoſition, and by Conſent of 
Parties; but no Inſtance ever occurred, wherein the Court of Seffion have allowed a Proof to ſupport Objections, 
whereof Evidence might and ought to have been taken by the Freeholders. 
In the preſent Caſe, three of the Objections offered at the Court of Freeholders to the Appellants Qualifications 
have been juſtly diſallowed by the Court of Seffion, and ſo far they have reverſed the Judgment of the Court of 
Freeholders. — The other Objection now in Queſtion was founded on an Allegation, which may, on all Occa- 
fions, be made to the moſt unexceptionable Title: If a Freeholder, poſſeſſed of an Eftate of 10,000 J. per annum 
ſhould be denied the Privilege of being inrolled upon an Allegation thus unſupported, it cannot ſurely be main- 
tained that he muſt ſtand excluded for ſeveral Years together, till the Objector brings his Proofs before the Court 
of Seſſion. — It was therefore the Duty of the Objector, in this Caſe, to come prepared and ready to ſhew by 
ſome Evidence that the Appellants Titles were nominal and fictitious. — He cannot now be permitted to reap 
any Benefit from his own Fault and Neglect, and to delay the Appellants Inrollment, by demanding a Proof which 
might formerly have been brought with the greateſt Eaſez nor can the Court of Seſſion juſtify and ſupport the 
partial and unjuſt Proceedings of the Freeholders, by any new and additional Evidence; — they can only judge 
of theſe Proceedings upon the Grounds and Evidence laid before the Freeholders. — In this View the Appellants 
were intitled to immediate Redreſs upon their Complaint to the Court of Seſſion; and when they are admitted on 
the Roll, the Reſpondent has it ſtill in his Power to require the Appellants to take the Oath appointed by the 
Act of the 16th of his preſent jo any, which appears to be the only Means of Proof allowed as to nominal and 
fiaitious Titles. — Or ſuppoſing other Proofs could be allowed, the Reſpondent may at any time hereafter bring his 
Proofs before the Freeholders, who are obliged to ſtrike the Appellants off the Roll, if the Evidence is clear and 
ſatisfactory. | 
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The Honourable James Wemyſs, Ei; 
William Sutherland, Eq; and Captain NIN 
James Paterſon, Freebolders of the ppellants. 
County of Sutherland, - <= - 


Hugh Mackay, of Bighouſe, Z/7; - Reſpondent, 


The Appellants C A 8 E. 


To be heard at the Bar of the Houſe of Lops, on J/edne/- 
day the 23d Day of May, 175g. 


